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Labor and Mandatory Arbitration Agreements: 
Background and Discussion 



Summary 

In response to the rising number of discrimination claims brought under federal 
civil rights statutes, many employers have sought to require arbitration for statutory 
claims by having their employees sign mandatory arbitration agreements. These 
agreements provide generally that all claims arising out of one's employment will be 
heard by an arbitrator or panel of arbitrators rather than by a judge or jury. 
Arbitration is often perceived by employers as a faster and less expensive alternative 
to litigation. Arbitration agreements also appear in the context of organized labor as 
unions and employers negotiate for mandatory arbitration in collective bargaining 
agreements. 

The U.S. Supreme Court's decision in Wright v. Universal Maritime Serx’ice 
Corp. is the Court's most recent attempt to explain when a mandatory arbitration 
agreement will be enforced to require arbitration of a statutory claim. Although the 
Court found that an arbitration agreement will not be enforced when it does not 
explicitly require arbitration for statutory claims and when there has not been a "clear 
and unmistakable" waiver of a judicial forum for such claims, the Court resisted any 
further discussion about a union's ability to waive a judicial forum for employees. 

While the Court recognized the tension between two lines of case law that have 
developed since two previous Supreme Court cases were decided, it chose to decide 
Wright solely on the basis of its facts. Thus, the question remaining after Wright is 
likely to go unanswered until the Court agrees to review a case with more appropriate 
facts or Congress chooses to legislate in this area. 

Because the Civil Rights Act of 1964, the Age Discrimination in Employment 
Act, and the Americans with Disabilities Act each provide for judicial relief, some 
contend that mandatory arbitration agreements undermine the intent of Congress. In 
addition, others argue that mandatory arbitration agreements support an employer's 
superior bargaining position as employees are forced to sign such agreements in order 
to obtain employment. For these reasons, the enforceability of mandatory arbitration 
agreements is likely to be of interest to Congress. 
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Labor and Mandatory Arbitration 
Agreements: Background and Discussion 



In response to the rising number of discrimination claims brought under federal 
civil rights statutes, many employers have sought to require arbitration for statutory 
claims by having their employees sign mandatory arbitration agreements. These 
agreements provide generally that all claims arising out of one's employment will be 
heard by an arbitrator or panel of arbitrators rather than by a judge or jury. 
Arbitration is often perceived by employers as a faster and less expensive alternative 
to litigation. Arbitration agreements also appear in the context of organized labor as 
unions and employers negotiate for mandatory arbitration in collective bargaining 
agreements. 

The Civil Rights Act of 1991 encourages arbitration for claims brought under 
the Americans with Disabilities Act (ADA), the Age Discrimination in Employment 
Act (ADEA), and Title VII of the Civil Rights Act of 1964 (Title VII). 1 In addition, 
Section 5 13 of the ADA encourages arbitration "[ w]hcrc appropriate and to the extent 
authorized by law." 2 

The U.S. Supreme Court's decision in Wright v. Universal Maritime Service 
Corp. attempts to clarify what is needed to enforce a mandatory arbitration clause in 
a collective bargaining agreement. 3 Although Wright provides some guidance for 
determining when such an agreement will be enforced, it is still uncertain whether 
a union may actually bargain on behalf of employees for the mandatory arbitration 
of statutory claims. 

Prior to its decision in Wright , the Court considered the enforceability of 
mandatory arbitration agreements in two other cases, Alexander v. Gardner-Denver 
and Gilmer v. Interstate/Johnson Lane Corp. 4 This report discusses the Court's 
mandatory arbitration cases, as well as the varying decisions of the U.S. circuit courts 
of appeals that have interpreted the Court’ s opinions. In addition, the report reviews 
legislative attempts to amend federal civil rights statutes to preclude compulsory 
arbitration agreements. 5 



*42 U.S.C. § 1981 note (1994), Pub. L. 102-166, § 118. 

2 42 U.S.C. § 12212 (1994). 

3 Wright v. Universal Maritime Sendee Corp., 525 U.S. 70 (1998). 

4 415 U.S. 36 (1974); 500 U.S. 20 (1990). 

5 S^S. 121, 106 th Cong. (1999); H.R. 872, 106 th Cong. (1999). The Civil Rights Procedures 
Protection Act of 1999 was introduced to amend Title VII of the Civil Rights Act of 1964 
(42 U.S.C. § 2000e et seq.), the Age Discrimination in Employment Act (29 U.S.C. § 621 
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